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OCR Provides New Guidance on Bullying of
Students with Disabilities

On October 21, 2014, the
U.S. Education Depart-
ment’s Office for Civil
Rights (OCR) released new
guidance to assist schools
in addressing bullying of
students with disabilities.
This guidance supplements
a dear colleague letter from
OCR that was published in
2013, which also addressed
the bullying of student’s
with disabilities.

Under Section 504 of the
Rehabilitation Act of 1973
and Title II of the Ameri-
cans with Disabilities Act of
1990, public school dis-
tricts are prohibited from
discriminating against indi-
viduals because they have a
disability. Under Section
504, schools must provide
students with disabilities
equal access to educational
opportunities, which in-
cludes a requirement to
provide these students with
a Free Appropriate Public
Education (FAPE). FAPE
services for students with
disabilities are typically
provided to students
through a Section 504 plan,
or for students who are eli-
gible for special education,
an Individualized Educa-
tion Plan (IEP). OCR’s new
guidance clarifies that bul-
lying of a student with a
disability on any basis may
result in a denial of FAPE.

As indicated in previous

guidance, school districts
have an obligation to ad-
dress the bullying of stu-

dents with disabilities.

OCR addresses complaints
of bullying by investigating
two possible violations: (1)
whether there has been dis-
ability-based harassment,
and (2) whether the bully-
ing has resulted in a denial
of FAPE.

OCR considers the follow-
ing factors when investigat-
ing disability-based harass-
ment violations:

e “Was a student with a
disability bullied by one
or more students based
on the student’s disabil-
ity?”

e “Was the bullying con-
duct sufficiently serious
to create a hostile envi-
ronment?”

e “Did the school know or
should it have known of
the conduct?”

e “Did the school fail to
take prompt and effec-
tive steps reasonably
calculated to end the
conduct, eliminate the
hostile environment,
prevent it from reoccur-
ring, and, as appropri-
ate, remedy its effects?”

If the answer to each of the-
se is “yes,” there is a disa-
bility-based harassment
violation. Additionally,
even if only one of the
above questions is an-
swered “yes,” OCR has a
basis for investigating

whether the student with a
disability was denied FAPE
as a result of the bullying.

In considering whether a
denial of FAPE occurred,
OCR asks the following:

e “Did the school know or
should it have known
that the effects of the
bullying may have af-
fected the student’s re-
ceipt of IDEA FAPE ser-
vices or Section 504
FAPE services? For ex-
ample, did the school
know or should it have
known about adverse
changes in the stu-
dent’s academic perfor-
mance or behavior indi-
cating that the student
may not be receiving
FAPE?”

If the answer is “no,” there

is no FAPE violation. If the
answer is “yes,” the follow-
ing additional factor is ad-

dressed:

e “Did the school meet its
ongoing obligation to
ensure FAPE by
promptly determining
whether the student’s
educational needs were
still being met, and if
not, making changes,
as necessary, to his or
her IEP or Section 504
plan?”

If the answer is “no” and
the student was not receiv-

(Continued on page 2)
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ing FAPE, there would be a FAPE
violation.

OCR'’s guidance also provided hypo-
thetical situations in which a disa-
bility-based harassment violation
and/or a FAPE violation would be
found. Through these hypotheti-
cals, OCR also provided examples of
possible remedies that might result
under a resolution agreement. To
see these examples, as well as addi-
tional information on OCR’s guid-
ance, view the following link.

http:/ /www2.ed.gov/about/offices/
list/ocr/letters/colleague-bullying-

201410.pdf

How this affects your district:

This guidance reinforces the obliga-
tions of school districts to address
bullying for all students, including
students with disabilities, to ensure

that disability-based harassment
does not occur, and to ensure that
students with disabilities are not
denied FAPE as a result of bullying.
In addition to this guidance from
OCR, a recent 6th Circuit Court case
from Ohio also addressed a school’s
obligations to address bullying be-
havior. Although this case involved
race and gender-based discrimina-
tion, it reinforced the obligation of
schools to address any bullying be-
havior, regardless of whether the
student is a student with a disabil-
ity. According to the allegations of
the parents in this case, the school
district administrators failed to ad-
dress ongoing physical, verbal, and
cyber-bullying of a high school stu-
dent despite having knowledge of
the bullying. The Court concluded
that the parents allegations, if found
to be true, would amount to reck-

less behavior on the part of the ad-
ministrators due to their failure to
address the continued bullying and
harassment. If upon further evi-
dence, the administrators are found
to have acted recklessly under
O.R.C. § 2744.03(A)(6), the Court
stated that they could be held indi-
vidually liable and, therefore, would
not be protected by qualified im-
munity. Shively v. Green Local Sch.
Dist., No. 13-3423 (6th Cir. Aug. 27,
2014).

Although school districts are not
expected to be knowledgeable of eve-
ry instance of bullying, they are ex-
pected to take action when they are
knowledgeable or should have been
knowledgeable. District administra-
tors should also be familiar with
and strictly follow the district’s state

ODE Guidance Clarifies New Rules on Annualized FTE

As districts transition to the new
minimum school year reporting sys-
tem, the Ohio Department of Edu-
cation (“ODE”) recently released
guidance about how it will allocate
funding for students that attend
school for less than a full day. In
July of 2013, House Bill 59 became
effective and mandated that the
state funding formula for schools be
based on annualized full- time en-
rollment (“FTE”). In order for a dis-
trict to receive full per pupil fund-
ing, each student is expected to re-
ceive instruction for the entire day
that the student’s grade level is
scheduled to attend.

However, school districts typically
have a number of students that do
not attend for a full day, including
students who participate in alterna-
tive school programs or who receive
home instruction. Currently, dis-
tricts are required to report in EMIS
the percent of time that these stu-
dents attend school as compared to
the full day. In its guidance, ODE
states that schools may experience
a decrease in funding for part- time
students as follows.

Alternative School Programs
Many students who are enrolled in
alternative school programs are giv-
en the option to complete online
modules independently. Often these
students do not attend school for
the entire day. According to ODE’s
guidance, beginning this school
year districts will be expected to
provide an entire day of instruction
for alternative school students un-
less they apply for and receive a
waiver from ODE. ODE cites ORC
§3313.533(B)(1), which states that
an alternative school student must
attend school or participate in an-
other program named in the dis-
trict’s plan for a period equal to the
minimum school day mandated by
state law. ODE states that a district
may obtain a waiver if it can
demonstrate that “the minimum
hourly requirements are not worka-
ble for a particular student popula-
tion.”

Districts that wish to apply for a
waiver this school year are instruct-
ed to submit an email request to
ODE at
daystohours@education.ohio.gov.

Home Instruction

ORC 83323.12 requires a board of
education to provide home instruc-
tion for children with disabilities
who are unable to attend school.
The statute further clarifies that for
the purpose of determining formula
ADM, five hours of home instruc-
tion is equivalent to five school
days. Relying in part on this stat-
ute, school districts sometimes
place students temporarily on home
instruction, and provide five hours
of instruction each week to ensure
full funding. However, ODE notes
that unless an IEP expressly re-
quires home instruction, students
who receive home instruction for
less than a full day, including spe-
cial education students, must be
reported in EMIS as attending part-
time. These students may trigger a
percentage reduction in funding as
a result.

Senior Late Arrival and Early Re-

lease

For years, school districts have re-

warded seniors who have completed

most of their graduation require-
(Continued on page 3)
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ments early with the option to ar-
rive late or leave early from school
each day. Beginning this summer,
ODE indicated to districts that the-
se students must be reported as
attending school part-time. ODE
recognized in the new guidance
that districts may lose funding for
the percentage of time the seniors
are out of school because of late
arrival or early release.

However, ODE also indicates that
districts may apply for a waiver
from the state superintendent that
would allow them to count certain
seniors who miss one period of
class as fully enrolled, but only if
those students take sufficiently rig-
orous courses. The guidance in-
cludes several examples of what
would be considered “rigorous” for
the waiver, such as when a student
1) takes two or more AP classes; 2)
takes two courses through a dual
enrollment program, or 3) com-
pletes a certain number of hours in
an internship or apprenticeship
program. A district that wishes to
request this waiver/exemption
should send the request along with
a draft policy to
daystohours@education.ohio.gov.

Work Release Programs

For work release, a district may
count a student’s work time as in-
struction time if he/she partici-
pates in an official work study pro-
gram or an approved educational
option. However, if a student has
been released for employment due
to financial hardship, a district has
two options:

1) The district may report the stu-
dent as part-time and include
only the hours the student ac-
tually attends class (this is re-
quired if the absence is for
more than ten days); or

Under certain circumstances,
the district can count the ab-
sence as an excused absence if
in accordance with board policy
and approved by the district’s
superintendent as an emergen-
cy or some other circumstance
considered “good and sufficient
cause” for an absence from
school. Under this option, the
absence will not impact the
school’s funding but will affect
the attendance rate.

Zero Periods

The last exemption for FTE that
was included in the guidance in-
volves zero periods. A zero period
occurs when a district offers an ad-
ditional period of instruction that is
optional for students. With regard
to the zero period exception, ODE
will permit a district to report a
student as attending full-time if
he/she attends a district-created
optional instruction period/zero
period but is released from a period
later in the day.

If you would like to view ODE’s
guidance on Annualized Full- Time
Enrollment, view the following link:

http://education.ohio.gov/
getattachment/Topics/Finance-and
-Funding/Finance-Related-Data/
Guidance-on-Schedule-Change-
from-Days-to-Hours/FTE-
Enrollment-Reporting-Percent-of-
Time.pdf.aspx

LEGAL REFS: ORC 3313.533,
3317.03, 3321.04, 3323.12

Student’s Removal for Sensory Breaks did Not Deny Student of FAPE

The U.S. District Court for the
Northern District of Ohio addressed
the issue of whether an Ohio school
district provided a student with a
Free Appropriate Public Education
(FAPE) in the Least Restrictive Envi-
ronment (LRE) when it provided
sensory breaks and small group in-
struction outside the general educa-
tion classroom. The case involved
the education of a student with au-
tism during his first through third
grade years. After attending kinder-
garten mainstreamed in the public
elementary school, the parent de-
clined a first grade IEP because the
student would not be completely
mainstreamed. Instead, the parent
accepted the Ohio Autism scholar-
ship and unilaterally enrolled the

student in three different private
schools during his first grade year.
Due to the parent’s dissatisfaction
with all of these private placements,
the parent accepted the school dis-
trict’s second grade IEP and moved
the student back to the public ele-
mentary school. Again dissatisfied,
the parent unilaterally enrolled the
student in a fourth private school

during his second grade school year.

Shortly after this fourth private
school placement, the parent filled
due process against the school dis-
trict requesting tuition reimburse-
ment, which was ultimately ap-
pealed to U.S. District Court. In ad-
dressing the parent’s claims against
the school district, the Court con-

cluded that the public school dis-
trict provided the student FAPE in
his LRE. The following actions
helped support this conclusion.

In addressing the parent’s argument
that the district changed the stu-
dent’s placement by providing sen-
sory breaks and instruction outside
of the general education classroom,
the Court stated that, although the
student used the “glass house,”
which was a glass-enclosed vesti-
bule between the school’s interior
and exterior doors, for sensory
breaks and as a quiet place to com-
plete his work, the majority of the
day (85-90%) was spent in the gen-
eral education setting as indicated
(Continued on page 4)
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in the student’s IEP. The Court ulti-
mately concluded that the use of the
“glass house” was not a change in
placement because it did not funda-
mentally change or eliminate a basic
element of the student’s educational
program.

The Court also found that the dis-
trict was diligent in addressing the
student’s behavioral needs. The dis-
trict completed two functional be-
havior assessments (FBAs) during
the student’s first grade year, which
documented that the student’s be-
haviors improved when provided
sensory breaks, and amended the
student’s IEP after each FBA to ad-
dress the student’s behavioral and
sensory needs. Then when the stu-
dent returned to the public school in
third grade, the school district con-
sulted with a Board Certified Behav-
ioral Analyst to provide an updated
FBA. When addressing the parent’s
complaint about the district priori-
tizing the student’s behavioral needs
over any academic needs, a witness
from ODE supported the district’s

decision to prioritize a student’s be-
havioral needs before addressing ac-
ademic needs.

The district presented additional evi-
dence to support its decision, in-
cluding the following: (1) The stu-
dent missed more general education
instruction because of absences
than sensory breaks; (2) The parent
declined Extended School Year (ESY)
services both times the district of-
fered the services; (3) The student’s
behavior improved during the couple
of months the public school provided
more small group instruction
(directly before the parent unilateral-
ly removed the student to a private
placement); and (4) The evidence
supported the fact that the school
district worked in collaboration with
the parent. Because the school dis-
trict established that it had offered
the student FAPE in his LRE, it was
not required to reimburse the parent
for the unilateral private placement.

K.S. v. Stongsuville City Sch. Dist., 63
IDELR 125 (N.D. Ohio 2014).

How this Affects Your District:

This case shows how documentation
and continued efforts to address a
student’s behavioral needs can help
a district defend its actions in a due
process suit. In this case, the dis-
trict’s continued efforts to address
the student’s behavioral needs
through the IEP, with support of
FBA data, proved that the district
had offered the student FAPE. Addi-
tionally, the IEP established the
need for sensory breaks and small
group instruction. Although in this
case the amount of time spent in
sensory breaks “was not frequent
enough” to constitute a change of
placement, districts should be mind-
ful of the time that a student spends
taking breaks outside of the general
education classroom and make sure
that the student’s IEP accurately
reflects the time needed for those
breaks.

ODE Provides Several New OTES Guidance Documents

Teachers on a Less Frequent Eval-

uation Cycle:

ODE provided the following guid-
ance for determining the appropri-
ate evaluation cycle for an Accom-
plished or Skilled teacher from 2013
-2014 who is on a less frequent
evaluation cycle in 2014-2015 but
scored below average (score of 1 or
2) on his or her fall 2014 individual
Value-Added report or Vendor As-
sessment report.

e Teachers are not required to
begin the full evaluation cycle
for the 2014-2015 school year.
However, districts may chose to
do so.

e The full evaluation cycle must
begin in the 2015-2016 school
year.

e If the full evaluation cycle is not
implemented the 2014-2015
school year, it is recommended
that the teacher be placed on an
improvement plan for the 2014-
2015 school year none the less.

New Calculation Formula:

After HB 362 allowed school dis-
tricts the option of evaluating teach-
ers under an alternative framework,
the previously used Evaluation Ma-
trix (or “Look-up Table”) was no
longer feasible for calculating teach-
ers’ final summative ratings. There-
fore, ODE has announced a new for-
mula-based calculation that will be
used with all OTES evaluations,
even those subject to the original
evaluation framework. This change
will also apply to all OPES evalua-
tions.

eTPES will convert the ratings en-
tered for teacher performance (i.e., 1
-4), student growth (i.e., 1-5), and, if
used, alternative component (i.e., 1-
4) into a 600-point scale. eTPES
will then calculate the final summa-
tive rating by applying appropriate
weights and percentages to the rat-
ings. See the following equivalen-
cies:

Teacher Performance:

e Accomplished rating of 4=600
points, Skilled rating of 3=400
points, Developing rating of
2=200 points, and Ineffective
rating of 1=0 points.

Student Growth:

o Effective rating of 5=600 points,
Above Average rating of 4=400
points, Average rating of 3=300
points, Approaching Average rat-
ing of 2=200 points, and a Below
Average rating of 1=0 points.

(Continued on page 5)



Page 5

ODE Provides Several New OTES Guidance Documents, Cont.

Alternative Component: How this affects your district: tions regarding the new point scale,
o Effective Rating of 4=600 points, please contact an ERF attorney.
Rating of 3=400 points, Rating of Although you will continue to enter
2=200 points, and Rating of 1=0 the same rating scale for teacher For the full guidance document,
points. performance and student growth, view the following link:
the final summative rating will now
The final summative rating will then be based on the 600-point scale. http://education.ohio.gov/
be provided on a 600-point scale as This new formula allows the alterna- getattachment/Topics/Teaching/
follows: tive framework more consistency Educator-Evaluation-System /Ohio-s
with the original framework, but -Teacher-Evaluation-System /
e Accomplished: 500-600 with this change comes additional OTES_600-point-formula 09-17-
e Skilled: 300-499 training. Remember, this new point 14.pdf.aspx
e Developing: 100-299 scale will apply to all OTES and
e Ineffective: 0-99 OPES evaluations. If you have ques-

What You Should Know About Guns In Schools

The Ohio State Bar Association and several media channels recently published an article written by Bill De-
ters & Pam Leist. If you have questions about who can carry guns on school property, whether a board of ed-
ucation has any authority to allow individuals to carry guns on school property, and what risks are involved
in arming school staff, check out the article by accessing the link below.
https://www.ohiobar.org/ForPublic/Resources/LawYouCanUse/Pages/What-You-Should-Know-about-Guns
-in-Schools.aspx

Upcoming Deadlines

As your school district prepares for the next couple of months, please keep in mind the following upcoming deadlines. For ques-
tions about these requirements, please contact an ERF attorney.

Nov. 1—Deadline for teacher to complete online classroom lessons (blizzard bags) for make up hours due to certain school
closures (RC 3313.482)

Nov. 1—Deadline screen first time kindergarteners, or first graders, for hearing, vision, speech and communications, and
health or medical problems and for any developmental disorders (RC 3313.673)

Nov. 4—General Election Day (RC 3501.01)

Nov. 5—Filing resolution of necessity, resolution to proceed, and auditor’s certification for February bond levy with board of
elections (RC 133.18)

Nov. 5—Submission of February continuing replacement, permanent improvement, or operating levy to board of elections
(RC 5705.192, 5705.21)

Nov. 5—Certification of resolution for February income tax levy to board of elections (RC 5748.02)
Nov. 5—Submission of February emergency levy to board of elections (RC 5705.195)

Nov. 5—Submission of February phased-in levy or current operating expenses levy to board of elections (RC 5705.251) (90
days prior to election)

Dec. 31—Treasurer deadline to canvass members of new Board to determine annual organizational meeting date, which
must occur by Jan. 15th (RC 3313.14)

Dec. 31—Expiration of Board member’s 4-year term (RC 3313.09)

Dec. 31—Report to ODE the number of students with diabetes enrolled in the district during the previous school year & the
number of errors due to administration of diabetes medication during the previous school year (RC 3313.7112)—This is a
new requirement established in recent diabetes legislation, HB 264. Although districts may not have systematically
collected this data last year, this provision of law is currently in effect, and ODE will be requiring school districts to
report last school year’s data by this deadline. ODE has not yet released information regarding the reporting pro-
cess, but school districts are advised to begin assembling this data.
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Education Law Speeches/Seminars

SAVE THE DATE! 2014-2015 Administrator’s Academy Seminar Series

Seminars will take place at the Great Oaks Instructional Resource Center or via live webinar from 9:00 a.m. to
11:30 a.m. unless otherwise noted. Additional registration information will be provided in the near future!

January 22 — Managing Workplace Injuries and Leaves of Absence

April 23 — Special Education Legal Update
July 16 — 2014-2015 School Law Year in Review

Other Upcoming Presentations:

Nov. 10—Six keys to a better night’s sleep, OSBA Capital Conference
Presented by: Gary Stedronsky

Nov. 11—OTES & OPES: Implementation Issues Arise, OSBA School Law Workshop/Capital
Conference

Presented by: William Deters

Dec. 5—Special Education Laws Made Simple, National Business Institute (NBI), Toledo, OH
Presented by: William Deters & Jeremy Neff

Feb. 9 (Columbus) & Feb. 10 (Dayton)—Ohio Special Education Law, National Business Institute (NBI)
Presented by: Jeremy Neff & Erin Wessendorf-Wortman

Follow Us On Twitter: @erflegal

Want to stay up-to-date about important topics in school law? Check out ERF’s Education Law
Blog at www.erflegal.com/education-law-blog.

Webinar Archives

Did you miss a past webinar or would you like to view a webinar again? If so, we are happy to provide that re-
source to you. To obtain a link to an archived presentation, send your request to Pam Leist at pleist@erflegal.com
or 513-421-2540. Archived topics include:

Education Law Legal Update - Including SB 316 Student Residency, Custody and Homeless Stu-

[ ]

e Effective IEP Teams dents

e Cyberlaw e  Ohio Budget Bill/House Bill 153
e FMLA, ADA and Other Types of Leave ¢ Student Discipline

e Tax Incentives e Media and Public Relations

e  Prior Written Notice e  Gearing Up for Negotiations

e Advanced Topics in School Finance
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Need to Reach Us?

William M. Deters II
wmdeters@erflegal.com
Cell: 513.200.1176

J. Michael Fischer
jmfischer@erflegal.com
Cell: 513.910.6845

Jeremy J. Neff
jneff@erflegal.com
Cell: 513.460.7579

Pamela A. Leist
pleist@erflegal.com
Cell: 513.226.0566

C. Bronston McCord III
cbmccord@erflegal.com
Cell: 513.235.4453

Gary T. Stedronsky
gstedronsky@erflegal.com
Cell: 513.866.1542

Ryan M. LaFlamme
rlaflamme@erflegal.com
Cell: 513.310.5766

Erin Wessendorf-Wortman
ewwortman@erflegal.com
Cell: 513.375.4795

ERF Practice Teams

Construction/Real Estate

Construction Contracts, Easements, Land Purchases
and Sales, Liens, Mediations, and Litigation

Team Members:
Bronston McCord
Ryan LaFlamme
Gary Stedronsky

Workers’ Compensation

Administrative Hearings, Court Appeals, Collaboration
with TPA’s, General Advice

Team Members:
Ryan LaFlamme
Pam Leist
Erin Wessendorf-Wortman

Special Education

Due Process Claims, IEP’s, Change of Placement,
FAPE, IDEA, Section 504, and any other topic related
to Special Education

Team Members:
Bill Deters
Pam Leist
Jeremy Neff
Erin Wessendorf-Wortman
Michael Fischer

School Finance

Taxes, School Levies, Bonds, Board of Revision

Team Members:
Bill Deters
Bronston McCord
Gary Stedronsky
Jeremy Neff




