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Supreme Court Rules on Student Strip-Search Case

Safford Unified Sch. Dist. v.
Redding

The United States Supreme
Court delivered an opinion last
month in a case dealing with
the ability of school adminis-
trators to strip search a stu-
dent. In a near unanimous de-
cision, the Court ruled that the
search in question violated the
student’s Fourth Amendment
right to be free from unreason-
able search and seizures.

In this case, the assistant
principal relied on a student
tip when he ordered the
search of a thirteen-year-old
female student who, according
to the tip, possessed prescrip-
tion-strength ibuprofen pills.
Initially, the student’s back-
pack was searched but no pills
were found. The assistant
principal then instructed two
female staff members to search
the student’s undergarments.
The student was required to
strip down to her underwear
and shake her remaining attire
to demonstrate that she was
not carrying any contraband
on her body.

In determining the outcome
of this case, the Supreme Court
relied on its 1985 decision,
New Jersey v. T.L.O., which set
the standard for searches in
the public school context. In
that case, the Court upheld the
search of a student’s purse for
contraband. In its decision, the
Court determined that
searches conducted by school
officials are governed by a
“reasonableness” standard,
which requires the satisfaction
of two factors before the
search is deemed legal. The
first factor is whether the

search is justified at its incep-
tion. This factor is satisfied if at
the time of the search, reason-
able grounds existed for sus-
pecting that the search would
yield evidence that the student
was violating either the law or
school policy.

The second factor is
whether the scope of the
search is reasonably related to
the circumstances surrounding
the search. This factor is satis-
fied when measures are
adopted which reasonably re-
late to the objective of the
search and are not excessively
intrusive in light of the age and
sex of the student, and the na-
ture of the violation.

After reviewing the law and
the facts of the case, the Court
determined that the school
administrators had no reason
to believe that dangerous
quantities of the drugs were
being hidden in the girl’s
clothing. The majority said that
strip-searches are justified
only when school officials have
"specific suspicions" that a stu-
dent is hiding contraband in
his or her underwear or other
"intimate parts." There was
also no reason to believe that
there was any danger to the
student herself or other stu-
dents based on the suspected
power and quantity of the
drugs alleged to be possessed
by the student. As a result, the
school officials acted unrea-
sonably and violated the stu-
dent’s Fourth Amendment
rights by conducting the strip
search.

After determining that the
search violated the student’s
rights, the Court then declared
that the assistant principal and

two staff members were enti-
tled to qualified immunity fro
personal liability because of a
lack of clarity in lower-court
rulings about whether strip-
searches violated the Constitu
tion. The Court then re-
manded the case to the 9™ Cir-
cuit to consider whether the
school district was subject to
any liability.

How this impacts your
district:

It is worth taking notice any
time the Supreme Court ren-
ders an opinion in an educa-
tion case. Safford v. Redding,
however, did not change the
standards that the Supreme
Court laid out in New Jersey v.
T.L.O. over twenty years ago.
This case should serve as re-
minder to school officials that
all aspects of a student search
must be reasonable. In particu
lar, the search must be both
reasonable at its inception an
reasonable in its scope. Strip-
searches, due to their very
intrusive nature, require
heightened suspicions and
dangers in order to be consid-
ered reasonable under this
two-part inquiry. School ad-
ministrators must be certain to
consider the source of the in-
formation and the potential
danger of the contraband
when considering searching a
student. Schools must also
consider the age and sex of th
student and be sure to use staf
members of the same sex if
conducting such a search. If
your district has any questions
pertaining to student searches
please do not hesitate to con-
tact Ennis, Roberts, & Fischer.
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Public School Ordered to Pay for Private Special Ed. Tuition

Forest Grove Sch. Dist. v. T.A.

The United States Supreme Court
recently held that the Individuals with
Disabilities Education Act (IDEA) au-
thorizes reimbursement for private
special-education services when a
public school fails to provide a “free
appropriate public education” (FAPE)
and the private school placement is
appropriate. This holding applies re-
gardless of whether the child previ-
ously received special-education ser-
vices through the public school.

The facts giving rise to this case con-
cern a student who had demonstrated
problems focusing in class and com-
pleting coursework since he began
attending school in kindergarten. As
the student progressed through high
school his condition worsened. School
psychologists evaluated the student
after his freshman year and concluded
that he was ineligible for special edu-
cation services and that further testing
for learning disabilities or ADHD was
not necessary.

However, he student’s condition
worsened further, and two years later
the parents turned to private profes-
sionals who determined that their son
suffered from ADHD and a number of
other disabilities related to learning
and memory. Based on the advice
from the private specialist, the parents
enrolled their son in a private academy
focused on educating children with
special needs.

The parents then requested an ad-
ministrative due process hearing re-
garding eligibility for special-
education services. The school district
declined to provide an IEP because it
determined that ADHD did not have a
sufficiently significant adverse impact
on the student’s educational perform-
ance.

When the administrative review
process resumed months later, the
hearing officer issued a decision find-
ing that the student’s ADHD adversely
affected his educational performance
and that the district failed to meet its
obligations under IDEA by not identify-
ing the student as eligible for special-
education services. Because the dis-
trict did not provide the student with a
FAPE and his private school placement
was appropriate under IDEA, the hear-
ing officer ordered the district to reim-
burse the parents for the cost of tuition.
The district sought judicial review, ar-
guing that the hearing officer erred in
granting reimbursement.

After a series of appeals, the Su-
preme Court eventually agreed to hear
the case and to consider the question
as to whether the IDEA Amendments of
1997 categorically prohibit reimburse-
ment for private-education costs if a
child has not “previously received spe-
cial education and related services un-
der the authority of a public agency.”
The Supreme Court determined that
the amendments do not pose such a
categorical bar. In its analysis, the
Court first noted that there was no evi-
dence that Congress had intended to
supersede two other Supreme Court
decisions, School Committee of Burling-
ton v. Dept. of Education of Massachu-
setts and Florence County School Dist.
No. 4 v. Carter, which authorized reim-
bursement for private school tuition
under IDEA. Notably, the Act provides
that tuition may be available for stu-
dents with disabilities “who previously
received special-education” services
in public school, if the school did not
make a FAPE available in a timely man-
ner. According to the majority opinion,
this provision gives courts broad au-
thority to grant “appropriate” relief,
including reimbursement for the cost

of private special-education when a
school district fails to provide a FAPE.
The Court reasoned that in enacting
the amendments, Congress intended
to rein in costs of private school place-
ments but did not remove the power of
hearing officers and federal judges to
order reimbursements under the
proper scenarios. The opinion rea-
soned that, “a reading of the act that
left parents without an adequate rem-
edy when a school district unreasona-
bly failed to identify a child with dis-
abilities would not comport with Con-
gress’ acknowledgment of the para-
mount importance of properly identify-
ing each child eligible for services.”

How this impacts your district:

Very few special education disputes
result in a parent unilaterally placing
his or her child in a private school or
institution. Until this case, parents
were discouraged from doing so when
their children had never received spe-
cial education services in a public
school because it was not clear
whether the parent could seek reim-
bursement. This case resolved this
uncertainty in favor of parents, and as a
result there is less of a deterrent for
unilateral placements prior to a child
receiving special education services in
a public school. Your district should
continue to seek to identify students
who require special education services
and to work with parents to implement
appropriate IEPs. Proper evaluation,
identification, and service provision
remains the best way to avoid liability.
Please contact Ennis, Roberts, &
Fischer if your district has any ques-
tions relating to its duty to provide spe-
cial education services.

ERF Wins Important Ruling in Worker’s Comp Case

David Lampe is currently litigating
a workers’ compensation claim that
may have an impact on state-fund em-
ployers across the State of Ohio. The
case is titled Linda Stanley v. Karen San-
son, et al., Hamilton County Court of
Common Pleas Case No. A0610801.
The plaintiff in this case worked for the
Kings Local School District Board of
Education (the Board) as a bus driver.

On September 11, 2006, the school bus
that she was driving was struck by an-
other automobile. The plaintiff suffered
injuries in the motor vehicle accident,
which prevented her from working for
the Board.

Thereafter, she filed a workers’
compensation claim and was approved
to participate in the Workers’ Compen-
sation Fund for the injuries she suf-

fered in the September 11, 2006 motor
vehicle accident. The BWC granted
her temporary total disability (“TTD”)
status from her job with the Board. The
Board was advised by its third party
administrator to continue paying the
plaintiff’s wages, in lieu of these wages
being paid by the BWC. The Board
was advised that the resulting workers’
Continued on page 3)
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ERF Wins Important Ruling in Worker’s Comp Case

compensation premium increase
caused by the BWC paying the wages
would be greater than the cost of the
Board directly paying these wages to
the plaintiff.

The plaintiff subsequently filed a
personal injury action against the other
driver for the injuries and damages
caused by the motor vehicle accident.
The Board intervened in the personal
injury action in order to recover the
wages it paid directly to the plaintiff as
part of her workers’ compensation
claim.

Both parties filed separate motions
asking the court to dismiss the Board’s
claim for subrogation. The parties ar-
gued that because the Board was a
state-fund employer, it had no statutory
right of subrogation to recover from
the plaintiff any wages that she may be
awarded in a jury verdict against the
defendant. The parties argued that
only a “statutory subrogee” (in this
case the BWC) had a right to subroga-
tion in such a lawsuit.

In response, the Board argued that
although it was not a “‘statutory subro-
gee” as that term is defined by statute,
it nonetheless had an equitable right to
subrogation because it “stepped in the
shoes” of the BWC by paying the wage
component of the plaintiff’'s temporary
total disability claim.

In a June 24, 2009 entry denying

plaintiff’s motion for summary judg-
ment, the court agreed with the
Board’s argument that it had continued
to pay the plaintiff’s wages to satisfy a
legal debt owed to her under the Ohio
Workers’ Compensation Laws and out
of compulsion to save itself from a
greater monetary loss had these bene-
fits been paid by the BWC. The court
reasoned that because these benefits
were paid by the Board out of compul-
sion to satisfy a legal debt owed to the
plaintiff, the Board had an equitable
right of subrogation to her right of re-
covery against the driver of the other
automobile.

Furthermore, the court held that
while the Board did not neatly fit within
the definition of a statutory subrogee,
equity and justice demanded that the
Board be afforded the corresponding
right to equitable subrogation to re-
cover these wages because it fulfilled
the legal responsibility of the BWC by
paying the wage component of the
plaintiff’s TTD claim, .

Although this was not a final appeal-
able order, by the court’s reasoning, it
appears that the Board will be granted
equitable subrogation rights in this
case.

How this impacts your district:

Although the court’s ruling will
likely be subject to appeal, this case is
an important first step to possibly rec-
ognizing an equitable right of subroga-
tion in state-fund employers who pay a
claimant’s wages while the claimant is
on TTD. Should an employee be in-
jured while within the scope of her em-
ployment by a third party, and both a
workers’ compensation claim and per-
sonal injury lawsuit ensue, a state-fund
employer may have a right to recover
wages paid as part of a TTD claim from
any jury verdict entered in favor of the
injured worker and against the third
party whose negligence caused the
injuries. As many school districts have
encountered, it has become more
costly oftentimes to allow the Bureau of
Workers’ Compensation to pay wages
to an injured worker than to simply pay
these wages directly. The aforemen-
tioned court decision is an important
first step in recognizing a state-fund
employer’s right to equitable subroga-
tion in situations similar to the one at
hand. Please feel free to call Ennis,
Roberts & Fischer should your district
have questions in regards to this case
or other workers’ compensation mat-
ters.

High Court Backs Employers in Age Discrimination Case

Gross v. FBL Financial Services

The United States Supreme Court
decided another case last month that
has implications for all employers, in-
cluding school districts. This case in-
volved a disparate-treatment claim
under the Age-Discrimination in Em-
ployment Act (ADEA). In this case, the
Court held that a plaintiff bringing such
a claim under the ADEA must prove by
a preponderance of the evidence that
age was the “but-for” cause of the ad-
verse employment action taken by the
employer.

This case provides some clarifica-
tion between two categories of claims
often brought by employees who suffer
an adverse employment action. One
such category of claims falls under Ti-
tle VII of the Civil Rights Act of 1964,
which prevents employers from dis-

criminating based on race, color, relig-
ion, sex, national origin or disability.
Many Title VII cases involve “mixed-
motive” claims where plaintiffs demon-
strate that one of these protected cate-
gories was a factor in the employer’s
decision to terminate, suspend, trans-
fer, or take any other adverse employ-
ment action against the plaintiff. In
mixed-motive cases, if the plaintiff pre-
sents enough evidence to demonstrate
that the employer may have based its
decision on one of these categories,
the burden shifts to the employer to
demonstrate otherwise.

The issue considered in Gross was
whether this burden shifting jurispru-
dence was appropriate for age-based
discrimination claims brought under
the ADEA. The Supreme Court consid-
ered the text of the acts to determine
that ADEA claims require a different

analysis. The Court noted that Title VII
allows a plaintiff to show discrimination
based on “a factor,” but the plain lan-
guage of the ADEA requires the plain-
tiff to show discrimination “because of
age.” This difference in the language
between the two acts caused the Court
to decide that the ADEA requires age
to be the “but-for” cause of the dis-
crimination. In other words, for a plain-
tiff to meet her burden of demonstrat-
ing age discrimination under the
ADEA, she must show that the em-
ployer’s decision would not have been
made but-for the plaintiff’s age. There-
fore, the ADEA does not permit the
burden-shifting exercise common to
Title VII claims of employment dis-
crimination.

(Continued on page 4)
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High Court Backs Employers in Age Discrimination Case

How this impacts your district:

It first must be noted that Gross was
decided by a mere 5-4 margin, which
was split along the conservative and
liberal ideology of the current Jus-
tices. Therefore, any change in the
composition of the Court could easily
affect future decisions. As of now,
however, it appears that the decision
will benefit employers when defend-

ing ADEA claims, as plaintiffs will
have a more difficult time meeting
the burden of proof required in show-
ing that age was the “but-for” cause
of the adverse employment action.
On the other hand, it is still unclear as
to what the decision will mean for age
discrimination claims brought under
state law. In Ohio, age-
discrimination claims are frequently
brought under Ohio Revised Code

section 4112.99, rather than under th
federal ADEA. In any event, the deci-
sion should make it slightly easier for
employers to make reductions in
force. If your district is faced with
any employment decisions please
contact Ennis, Roberts, & Fischer for
consultation.

Ohio Supreme Court Weighs in on Immunity Laws

Doe v. Marlington Local Sch. Dist.

The Supreme Court of Ohio has
determined that the exception to po-
litical subdivision immunity in Ohio
Revised Code section 2744.02(B)(1)
for “negligent operation of any motor
vehicle” does not encompass super-
vision of the conduct of the passen-
gers of the vehicle. The facts giving
rise to this decision are very disturb-
ing and unfortunate. Parents of a
fourth grade special needs student
sued after learning that their daugh-
ter had been repeatedly molested by
another special needs student on the
bus that both students rode to school.
The parents sued the board of educa-
tion, the director of transportation,
and the bus driver. The claims in the
lawsuit included negligent, reckless,
and/or wanton operation of the
school bus and that the defendants
failed to safely transport and super-
vise the students on the bus.

The issue in this case was whether
a school bus driver’s supervision of
the conduct of children passengers
on a school bus amounts to operation
of a motor vehicle within the statutory
exception to political subdivision im-
munity under ORC section 2744.02(B)
(1). The parents argued that
“operation of any motor vehicle” en-
compassed all of the essential func-
tions that the bus driver is trained or
required to do by law. The board
claimed that it was entitled to immu-
nity under ORC section 2744.02 de-
spite the statutory exception for the
negligent operation of a motor vehi-
cle. It argued that the facts in this

case did not fall within this exception
to immunity because operating a mo-
tor vehicle is tied to the movement of
the vehicle or the equipment on the
bus, and therefore, does not include
the supervision of the conduct of stu-
dents on board.

The court began its analysis of the
case by noting that the purpose of the
political subdivision immunity law
contained in ORC Chapter 2744 is the
“preservation of the fiscal integrity of
political subdivisions.” ORC section
2744.02(A)(1) provides that political
subdivisions, such as school districts,
are generally immune from liability
for damages “for injury, death, or
loss to person or property allegedly
caused by an act or omission of the
political subdivision or an employee
of the political subdivision in connec-
tion with a governmental or proprie-
tary function.” The school district
was thus immune from liability stem-
ming from the acts on the bus unless
one of the five statutory exceptions
creating liability applied. These
statutory exceptions are contained in
ORC section 2744.02(B)(1) through
(5). The parents relied on the first
statutory exception to immunity in-
volving the negligent operation of a
motor vehicle.

The court focused much of its dis-
cussion on the meaning of the word
“operate.” After reviewing relevant
case law and statutory definitions, it
concluded that the exception to im-
munity at issue pertained only to neg-
ligence in driving or otherwise caus-
ing the vehicle to be moved. The
court then clarified that bus drivers

may have supervisory duties of their
passengers, however, it insisted that
every duty required of a school bus
driver does not necessarily constitute
operation of the school bus within the
meaning of ORC section 2744.02(B)

(1).

How this impacts your district:

The Ohio Supreme Court clarified
this particular exception to political
subdivision immunity by finding that
negligent operation of a motor vehi-
cle pertains only to negligence in
driving the vehicle, or otherwise
causing the vehicle to be moved.
School districts need to be aware,
however, that there are several ex-
ceptions to the immunity laws. Negli-
gent acts by the district or district
employees may subject the district to
liability in several instances. In gen-
eral, the statutory exceptions to im-
munity include negligent operation o
a motor vehicle, negligent acts by
employees, physical defects of prop-
erty, or where the law otherwise ex-
pressly allows for liability. Please
contact Ennis, Roberts, & Fischer if
your district has any questions relat-
ing to political subdivision immunity.
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Important Dates

July 31
Semiannual campaign finance reports due (by 4 pm) detailing contribution and expenditures thr4ough June 30, 2009 - RC
3517.10(A)(4)

August 10
Last day to submit certification for November income tax levy to Ohio Department of Taxation — RC 5748.02(A) (85 days
prior to election)

August 15
Last day to submit November emergency or current expenses levy to county auditor for November general election — RC
5705.194, 5705.213 (80 days before election)

August 20

Last day for school district to file resolution of necessity, resolution to proceed and auditor’s certification for bond levy
with board of elections for November election — RC 133.18(D)

Last day for county auditor to certify school district bond levy terms for November election — RC 133.18(C)

Last day to submit continuing replacement, permanent improvement or operating levy for November election to board of
elections — RC 5705.192, 5705.21, 5705,25

Last day to certify resolution for school district income tax levy for November election to board of elections — RC 5748.02
©

Last day to submit emergency levy for November election to board of elections — RC 5705.195

Last day to submit phased-in levy or current operating expenses levy for November election to board of elections — RC
5705.251(A)

Education Law Speeches/Seminars

Ennis, Roberts & Fischer regularly conducts seminars concerning education law topics of interest to
school administrators and staff.

Ryan Laflamme at the NWOESC Retreat - Pokagon State Park on September 7, 2009
2009 School Law Update

C. Bronston McCord III at the OSBA Capital Conference on November 9, 2009
Student Homelessness

Contact One of Us

William M. Deters II C. Bronston McCord III
wmdeters@erflegal.com cbmccord@erflegal.com
J. Michael Fischer David J. Lampe
jmfischer@erflegal.com dlampe@erflegal.com
Jeremy J. Neff Gary T. Stedronsky
jneff@erflegal.com gstedronsky@erflegal.com
Ryan M. LaFlamme Rich D. Cardwell

rlaflamme@erflegal.com rcardwell@erflegal.com



