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Ennis, Roberts & Fischer’s School 
Law Review has been developed 

for use by clients of the firm.  

However, the review is not in-
tended to represent legal advice or 

opinion.  If you have questions 

about the application of an issue 
raised to your situation, please 

contact an attorney at Ennis, Rob-

erts, & Fischer for consultation 

Guarnieri v. Duryea Bor-

ough, 08-3949 (3rd Cir. 

2010). 

 
 The Third Circuit re-

cently upheld a jury ver-

dict that Duryea Borough 

violated former Chief of 

Police Guarnieri’s First 

Amendment right to peti-

tion.  The Supreme Court 

granted certiorari and 

heard oral arguments on 

March 22, 2011. 

 

 Guarnieri was fired 

from his position as Chief 

of Police in February 2003 

but was later reinstated 

after winning a grievance.  

Duryea’s Council then is-

sued “directives” to Guar-

nieri his first day back on 

the job outlining things he 

must and could not do.  An 

arbitrator ordered the city 

to modify or strike some of 

the directives.   

 

 Guarnieri later filed 

suit claiming that the direc-

tives were unconstitutional 

retaliation for having won 

his grievance which vio-

lated his First Amendment 

right to Petition.  The jury 

found for Guarnieri.  De-

fendants appealed argu-

ing, 1) the First Amend-

ment did not protect gov-

ernment employees from 

retaliation from filing peti-

tions unless the petitions 

are of public concern; 2) 

Guarnieri’s petitioning was 

not protected because it 

was performed with official 

duties; 3) defendants 

should have had qualified 

immunity because the law 

was not clearly estab-

lished; and 4) the evidence 

was insufficient to support 

defendants’ liability. 

 

 The Third Circuit first 

stated that a public em-

ployee who has filed a pe-

tition is protected under 

the Petition Clause from 

retaliation, even if it is a 

private concern.  Although 

it noted that other circuits 

disagree, the Court re-

fused to deviate from 

precedent.   

 

 Next, the Court ad-

dressed the sufficiency of 

the evidence.  It did not 

agree that evidence sug-

gesting retaliation was too 

tenuous.  It also refused to 

overturn the jury verdict 

that the retaliation would 

have deterred an ordinary 

person from exercising 

First Amendment rights. 

 

 The Third Circuit next 

discussed the claim for a 

new trial.  Defendants’ al-

leged that a new trial 

should be granted because 

parts of the 2005 arbitra-

tor’s report were not per-

mitted to be entered into 

evidence.  It did not, how-

ever, find any error in the 

trial court’s determination 

that the sections were 

hearsay, and other argu-

ments were unconvincing. 

 

 Finally, the Court 

agreed with plaintiffs that 

the District Court should 

not have reduced attorney 

fees.  However, the Court 

did strike punitive dam-

ages since the defendants 

were not reckless or cal-

lously indifferent. 

 

How This Affects Your 

District: 

 

 This case provides an 

example of the right to pe-

tition.  Districts should be 

aware that public employ-

ees have a right to petition 

and file grievances.  Em-

ployees even enjoy protec-

tion from retaliation. 

 

 However, the Federal 

Court of Appeals for the 

Sixth Circuit, which gov-

erns Ohio, differs slightly 

from the Third Circuit on 

this issue.  The Sixth Circuit 

does not extend the right to 

be free from retaliation for 

petitions on private con-

cerns.  The Sixth Circuit 

recently commented on 

this issue in Holzemer v. 

City of Memphis and stated 

that employees must show 

that the petition regarded a 

public concern. 
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Court Grants Immunity and Allows Coach’s Consent to Search Students 

Lopera v. Town of Coventry, 09-

2386 (April 1, 2011). 

 

 The First Circuit recently 

granted immunity to police officers 

in a Fourth Amendment suit.  The 

officers searched members of a 

soccer team after allegations that 

the players stole items from the 

home team’s locker room. 

 

 In September 2006, the Central 

Falls High School soccer team trav-

eled to Coventry, Rhode Island to 

play a soccer match against Coven-

try High School.  Before the game, a 

security guard escorted the Central 

Falls players to the Coventry locker 

room to use the restroom. 

 

 During the game, the Coventry 

players allegedly used racial slurs 

towards the Central Falls players.  

Central Falls is a diverse school 

and all of the soccer players were 

Spanish-speaking Hispanic players.  

The Coventry team, on the other 

hand, was predominantly non-

Hispanic and white. 

 

 After the game, the players 

were walking toward their bus 

when a group of Coventry students 

and parents formed around them 

and accused the Central Falls play-

ers of stealing IPods and cell 

phones when they went into the 

Coventry locker room.  After the 

situation began to escalate, Central 

Falls’ Coach Marchand searched 

his players’ bags, knowing they 

had not stolen anything.  None of 

the allegedly stolen items were 

found.   

 

 After the first search, the crowd 

swelled to fifty or sixty students and 

adults.  They were yelling at the 

players and using racial slurs.  At 

this point, the Coventry police ar-

rived and surrounded the bus.  The 

police discussed the situation with 

the Coventry Athletic Director and 

Coach Marchand.   

 The police then asked Coach 

Marchand if they could search the 

players.  He consented because he 

did not see another way to handle 

the situation.  The officers were not 

coercive and reprimanded unruly 

members of the crowd.  The police 

did not find any of the missing 

items and finally escorted the bus 

out of town. 

 

 As a result of their experience, 

members of the Central Falls soc-

cer team filed suit in April 2008 

against the Town of Coventry and 

several individual Coventry police 

officers.  They sued under Rhode 

Island state law and § 1983 assert-

ing their right to be free from un-

reasonable search and seizure and 

rights to due process and equal 

protection were violated.  The First 

Circuit concentrated only on 

whether the individual officers had 

qualified immunity from the Fourth 

Amendment and state privacy law 

claims, and on whether there were 

facts to support the claim that the 

officers were impermissibly ra-

cially motivated. 

 

 Immunity is granted unless a 

government official’s conduct vio-

lates established statutory or con-

stitutional rights  that a reasonable 

person would have known.  There-

fore, the test asks, 1) whether the 

facts alleged or shown by the plain-

tiff make out a violation of a consti-

tutional right; and 2) if so, whether 

the right was clearly established at 

the time of the defendant’s alleged 

violation. 

 

 In addition, the Court stated 

that immunity is called for if a rea-

sonable officer could have be-

lieved his conduct was lawful.  The 

test is objective and does not look 

at the defendant’s subjective be-

liefs but those of a reasonable offi-

cer. 

 

 

 After outlining the appropriate 

test, the First Circuit applied it to 

this case.  It found that a reasonable 

officer could have believed Coach 

Marchand had the authority to con-

sent to a search of the students be-

cause he stood in loco parentis to 

the players on the trip.  In addition, 

Coach Marchand’s consent was 

valid because the officers did not 

coerce him.  A reasonable officer 

could find that the crowd per-

suaded Coach Marchand’s consent, 

not any of the officers.  The officers 

asked to search, not commanded.  

According to the Court, Coach Mar-

chand faced a difficult choice, but 

he was not coerced.  The fact that 

the police surrounded the bus, did 

not dispel the crowd, and that the 

crowd scared Coach Marchand did 

not persuade the Court otherwise. 

 

 The Court next moved to the 

Equal Protection and state racial 

discrimination claims.  The test for 

this analysis asks, 1) whether the 

appellant was treated differently 

than others similarly situated; and 

2) whether such difference was 

based on an impermissible consid-

eration, such as race.  The defen-

dant must have actually continued 

on a course of action in part be-

cause of its negative affects on the 

protected group.    

 

 The Court found that the plain-

tiffs did not show a violation of the 

equal protection clause because 

they did not clearly establish that 

the acts effectuated the discrimina-

tory intent of the crowd.  The Court 

found that not all reasonable offi-

cers would have believed that the 

search resulted in differential treat-

ment.  There was no evidence that 

the officers had any racial bias and 

they acted politely and repri-

manded the crowd.  This analysis 

also applied to the state claim.  As a 

result of these analyses, the officers  

 

(Continued on page 3) 
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Court Grants Immunity and Allows Coach’s Consent to Search Students, cont. 

were protected with qualified im-

munity. 

 

 

How This Affects Your District: 

 

 This case is a unique example 

of when immunity is granted to 

public employees and is helpful 

because the First Circuit clearly 

lays out the test. 

 

 School employees should first 

make sure they act within their em-

ployment, and second, try not to 

violate a constitutional right.  If an 

employee takes these precautions 

and is sued, the plaintiff must prove 

that a public employee clearly 

would have understood that he or 

she must refrain from the action.   

 

When precautions are taken, this 

will be harder to prove.   

 

As a result, when a public 

employee acts, or does not act, he 

or she should make sure they do so 

without bias and according to their 

employment position.  Various 

situations can arise in school dis-

tricts where others feel their rights 

have been violated; thus, it is im-

portant for staff and administration 

to consider their actions and act in 

a way that will help a court find the 

employee is immune from liability.   

 

Also, this case, while not 

precedent, suggests that a district 

employee may consent to a search 

of students.  With field trips, sport-

ing events, and other activities tak-

ing place, it is important for district 

employees to understand their 

rights when they stand in loco par-

entis to students. 

Sumter v. Heffernan, No. 09-1921 

(April 27, 2011). 

 

 The United States Court of Ap-

peals for the Fourth Circuit held 

recently that a special education 

student’s home placement was ap-

propriate.  Evidence suggested the 

child was receiving an adequate 

education despite the fact that it 

may not have been the least restric-

tive environment. 

 

 T.H. was a middle school stu-

dent in Sumter School District until 

2006.  He has severe autism as he is 

functionally non-verbal and very 

sensitive to noise.  T.H. did not do 

well during the 2005-2006 school 

year.  He received 7.5-10 hours of 

the applied behavioral analysis 

(“ABA”) therapy required in his 

IEP.  He began to exhibit damaging 

self-stimulating behavior such as 

biting, and wiping his nose and 

face so much they bled. 

 

 In 2006 a new teacher, Cassan-

dra Painter, came to the school first 

as an aide, then as T.H.’s lead 

teacher.  Painter was trained in ABA 

therapy and T.H. thrived under her 

teaching.  After awhile he was able 

to sit and work for twenty minutes 

at a time, rather than only seconds.  

In August 2006, Painter left for an-

other school.  Under the new 

teacher, Sharon James, T.H. re-

gressed to his previous point again 

demonstrating self-abuse and an 

aversion to teaching.  In September 

2006, T.H.’s parents removed him 

from the school and began provid-

ing ABA therapy 30 hours per week 

at home.  They then initiated due 

process proceedings alleging that 

the school district did not provide 

T.H. with FAPE as required by the 

IDEA.  The school district ap-

pealed. 

 

 The school district raised two 

issues on appeal:  first, that the dis-

trict court erred by holding that the 

school district did not provide 

FAPE during 2005-2006 and that the 

court failed to recognize that the 

problems were remedied.  Second, 

the school district argued that the 

district court should have found 

T.H.’s home placement was inap-

propriate for his “stay put” place-

ment. 

 

 The Court agreed with the 

school district that an IEP does not 

have to be performed perfectly to 

confer FAPE.  However, a material 

or significant portion of the IEP 

must be provided.  The Court dis-

agreed that the school district had 

materially or significantly per-

formed on the IEP. 

 

 First, evidence suggested the 

2005-2006 school year was difficult, 

T.H. learned little, and he acted out.  

This, along with the determination 

that the state review officer and the 

district court had properly consid-

ered lower opinions, led the Court 

to conclude that there was no clear 

error in the district court’s opinion. 

 

 The Court next determined 

whether the school district was ca-

(Continued on page 4) 

Court Determines Home Placement Provides FAPE 
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Federal 

 
IDEA Fairness Restoration Act 

 

 Introduced by Senators Tom 

Harkin, Barbara Mikulski, and 

Bernie Sanders 

 

 On March 17 the Bill was re-

ferred to the Committee on 

Health, Education, Labor, 

and Pensions where it re-

mains. 

 

 Introduced in the House by 

Representatives by Representa-

tives Chris Van Hollen and Pete 

Sessions 

 

 On March 17 the Bill was 

sent to the House Commit-

tee on Education and the 

Workforce 

 

 It was sent to the Subcom-

mittee on Early Childhood, 

Elementary and Secondary 

Education on April 4 

 

 Allows parents to recover ex-

pert witness fees in due process 

hearings and litigation under 

the IDEA 

 

 The legislation also includes 

costs for tests or evaluations for 

the parents’ case, in IDEA’s 

definition of attorney fees 

 

 It would override Arlington Cen-

tral School District v. Murphy in 

which the USSC ruled that par-

ents cannot be reimbursed for 

expert witness fees incurred in 

due process proceedings. 

 

Ohio 

 
House Bill 202 

 

 House Bill 202 was introduced 

in the House of Representatives 

on April 12 and is currently in 

the Committee on Health and 

Aging. 

 

 The bill is sponsored by Repre-

sentative Richard Hollington of 

the 98th District representing 

Geauga and part of Cuyahoga 

Counties. 

 

 The Bill would “limit the retire-

ment benefit of a re-employed 

retiree of a public retirement 

system and eliminate the de-

ferred retirement option plan in 

the Ohio Police and Fire Pen-

sion Fund and State Highway 

Patrol Retirement System.” 

 

 The Bill still allows retirees to 

be publicly employed.  How-

ever it changes the retirement 

benefits they can receive in 

their new position. 

 

 If the retiree’s new position 

pays more than $14,160 annu-

ally, the retiree must forfeit one 

dollar of retirement benefit of 

the new position for every two 

dollars he or she makes.  

Court Determines Home Placement Provides FAPE, cont. 

pable of providing FAPE after De-

cember 6, 2006.  The Court as-

sumed that the school district’s 

later capability to properly imple-

ment the IEP was relevant to the 

remedial question.  However, it 

could not find that the district court 

erred in determining otherwise.  

There was no indication that the 

school district did more than talk to 

consultants.  No one had actually 

provided services. 

 

 Finally, the Court considered 

whether the home placement was 

appropriate and could serve as the 

“stay put” placement.  The “stay 

put” provision requires that the 

child remain in his or her current 

educational setting during pro-

ceedings.  Under the IDEA, place-

ments should also be in the least 

restrictive environment to the maxi-

mum extent possible.  The Court 

agreed with the district court that 

the parents do not necessarily need 

to meet the least restrictive envi-

ronment and found a parental 

placement can be appropriate  

even if it is not in the least restric-

tive environment. 

 

 Applying this law, the Court 

found that T.H.’s parents were 

aware he needed interaction with 

other children.  They and his ABA 

therapist regularly took T.H. out for 

social interactions.  There was also 

no evidence that the district court 

improperly considered the evi-

dence.  These facts were also suffi-

cient to support the determination 

that the home placement was ap-

propriate.  There was no clear er-

ror. 

 

How This Affects Your District: 

 

 Sumter v. Heffernan is an inter-

esting case because home place-

ments are unusual and because it 

addresses whether they are appro-

priate despite the fact that they may 

not be the least restrictive environ-

ment.  The Fourth Circuit deter-

mined that the least restrictive en-

vironment is not necessary, but 

preferable.  This case indicates that 

if an effort is made to make the 

home placement less restrictive, it 

is acceptable.  However, as the 

home placement was not necessar-

ily permanent here, this case does 

not answer whether a permanent 

home placement would be accept-

able. 

Legislative Update 
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Ennis, Roberts & Fischer regularly conducts seminars concerning education law topics of inter-
est to school administrators and staff.   

Popular topics covered include: 
 

Cyber law 
School sports law 

IDEA and Special Education Issues 
HB 190 and Professional Misconduct 

 
 
 

Bill Deters 
At FMCS Mediator/Arbitrator Symposium on May 12-13, 2011 

Employment Issues Arising from Social Networking Sites 
 

Bill Deters 
At OSBA’s Cyberlaw Technology and the Law Seminar on May 17, 2011 

Acceptable-Use Policies and Today’s Technology 

 
 

Administrator’s Academy Dates at Great Oaks Instructional Resource Center 
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